
DECLARATION OF RESTRICTIVE COVENANTS
THIS DECLARATION OF RESTRICTIVE COVENANTS is made as of the _____ day of __________, 2009 by ROBERT W. BOTHEL of South Portland, Maine, whose mailing address is 31 Hillside Avenue, South Portland, Maine 04106, and STEPHEN R. BOTHEL of Cape Elizabeth, Maine, whose mailing address of 90 Ocean House Road, Cape Elizabeth, Maine 04107 (hereinafter referred to as the “Bothels”).


WITNESSETH:

WHEREAS, the Bothels are the owners of “Open Space Area A” and “Open Space Area B” shown on a plan entitled “Bothel Subdivision, 90 & 98 Ocean House Road, Cape Elizabeth, Maine” prepared by Mitchell & Associates, The Staples School, 70 Center Street, Portland, Maine 04101, dated June 29, 2007, approved by the Cape Elizabeth Planning Board on July 17, 2007, and recorded in the Cumberland County Registry of Deeds in Plan Book 207, Page 515 (hereinafter referred to as the “Plan”); and
WHEREAS, as a condition of the Cape Elizabeth Planning Board’s approval of Bothel Subdivision, the Bothels were required to impose certain restrictive covenants limiting development on Open Space Area A and Open Space Area B as more particularly described herein, which restrictive covenants may be enforced by the Town of Cape Elizabeth and the owners of Lots 1 through 5 shown on the Plan.
NOW, THEREFORE, the Bothels hereby declare that Open Space Area A and Open Space Area B shall forever be held, transferred, sold, conveyed, occupied and maintained subject to the restrictive covenants set forth herein (hereinafter referred to as the “Covenants”).  The Covenants shall run with Open Space Area A and Open Space Area B and shall be binding on all parties having any right, title and interest therein, or any portion thereof, and their heirs, personal representatives, successors and assigns.  Any present or future owner or occupant of Open Space Area A and Open Space Area B or any portion thereof, by the acceptance of a deed of conveyance of all or part thereof or an instrument conveying any interest therein, whether or not the deed or instrument shall so express, shall be deemed to have accepted Open Space Area A and Open Space Area B subject to the Covenants and shall agree to be bound by, to comply with and to be subject to each and every one of the Covenants hereinafter set forth.
1.
Restrictive Covenants.
a.
No structures or improvements or any kind, whether temporary or permanent, shall be constructed on Open Space Area A and Open Space Area B, except for such structures or improvements as hereinafter provided, provided that all existing structures and improvements currently located thereon as depicted on the Plan may remain and be maintained, repaired and replaced.

Notwithstanding the foregoing, the Bothels, their heirs and assigns, shall have the following rights with respect to Open Space Area A and Open Space Area B:


(i)
The right to construct, maintain, repair and replace stonewalls and/or fences along all or any portion of the perimeter of Open Space Area A and Open Space Area B so long as adequate openings are maintained therein for access to Open Space Area A and Open Space Area B;


(ii)
The right to construct, maintain, repair and replace foot paths and walking trails within Open Space Area A and Open Space Area B, together with stonewalls and/or fences delineating such foot paths and walking trails, footbridges and directional signs and, in that regard, reference is made to a Pedestrian Easement from the Bothels to the Town of Cape Elizabeth of even date and recorded herewith which is subject to this Declaration;


(iii)
The right to maintain, repair and replace the existing wind tower guy line and related footings and appurtenances located within Open Space Area A; and

(iv)
The right to undertake all other activities within Open Space Area A and Open Space Area B as are not inconsistent with the Covenants such as, by way of example and not by way of limitation, gardening and landscaping.
2.
Enforcement.  The Covenants imposed upon Open Space Area A and Open Space Area B by this Declaration shall be enforceable by the Town of Cape Elizabeth and the owners of Lots 1 through 5 shown on the Plan by appropriate action, injunction or other proceeding to prevent, correct or abate any failure to comply therewith.

3.
Binding Effect.  The Covenants shall be binding on any present or future owner of Open Space Area A and Open Space Area B.  If Open Space Area A and Open Space Area B are at any time owned by more than one owner, each owner shall be bound by the Covenants.

4.
Amendment.  Any provision contained in this Declaration may be amended or revoked only by the recording of a written instrument or instruments specifying the amendment or the revocation signed by the owner or owners of Open Space Area A and Open Space Area B, the Town of Cape Elizabeth, and the owners of Lots 1 through 5 shown on the Plan.

5.
Effective Provisions of Declaration.  Each provision of this Declaration, and any agreement, promise, covenant and undertaking to comply with each provision of this Declaration, shall be deemed a covenant running with the land as a burden and upon the title to Open Space Area A and Open Space Area B.

6.
Severability.  Invalidity or unenforceability of any provision of this Declaration in whole or in part shall not affect the validity of enforceability of any other provision or any valid and enforceable part of a provision of this Declaration.

7.
Governing Law.  This Declaration shall be governed by and interpreted in accordance with the laws of the State of Maine.
IN WITNESS WHEREOF, ROBERT W. BOTHEL and STEPHEN R. BOTHEL have executed this Declaration as of the date first set forth above.
WITNESS:
______________________________


______________________________









Robert W. Bothel

______________________________


______________________________









Stephen R. Bothel

STATE OF MAINE

COUNTY OF CUMBERLAND, ss.




_______________, 2009

Then personally appeared the above-named Robert W. Bothel and Stephen R. Bothel acknowledged the foregoing instrument to be their free act and deed.









Before me,









______________________________








Attorney at Law/Notary Public









______________________________









Print name
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